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CITY COUNCIL 
AGENDA REPORT 

 

Subject: COUNCIL MOTION – LAWSUIT FUNDING 
 
 
On October 19, 2015 Councillor MacKay provided notice in accordance with 
Section 23 of Procedure Bylaw 35/2009 that he intended to bring forward the 
following motion: 
 
At the November 2, 2015 Council Meeting, Councillor MaKay requested that the 
matter be postponed for two weeks so that he could provide some additional 
information. 
 
In order for Council to debate the motion, the motion must be formally moved. 
 
(Councillor MacKay) 
 
That the agreement to fund the lawsuit between Patrick Draper, John Doe, ABC 
corporation, Gord Hennigar, Richard Stringham and Nolan Crouse be modified to 
limit the cities funding to a maximum of $20,000 from the current arrangement of 
unlimited funding. After this point each party involved will pay their own costs and 
damages, the city will no longer request any potential awards from the city 
manager and he will be free to collect whatever damages are awarded if there are 
any. 
 
Further to this the City should reaffirm its indemnity from any damages or costs 
that arise from this lawsuit. These risks were never agreed to by the city and 
should be the sole responsibility of the city manager and the respective parties to 
pay for. 
 
Attachments: 
 
1. Information provided by Councillor MacKay 
2. Administrative Backgrounder 
 
 
Originating Department(s): Legislative Services 
Author(s): L. Kuprys, Legislative Officer 
 
City Manager Signature:   

Date: 
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WRITTEN REASONS JUSTIFYING THE MOTION TO LIMIT CITY FUNDS IN DRAPER LAWSUIT 

Introductory Comments 

A motion was made to limit the extent of the City’s funding of the Draper lawsuit to $20,000.00 and 
require an indemnity for any damages or additional costs that should arise out of the lawsuit was placed 
on the agenda for discussion and debate.   

In the Administrative Backgrounder in relation to the “Council Motion – Lawsuit Funding”, the 
Administration made the following submission: 

“If, however, Council wished to deal with this motion, there are necessary legislative steps 
outlined in section 16.14 of the Procedure Bylaw that must be followed.  As this proposed 
motion is essentially a motion to “amend a motion previously adopted” Council may consider 
the motion “provided that the councillor sets out in writing what special or exceptional 
circumstances warrant further debate.” 

 

Issues for Consideration by Council 

The following issues would seem to arise out of the foregoing facts, namely: 

1. Is the motion actually an amendment to the original motion or is it a replacement motion 
because it is substantially different in scope and purpose from the original motion? 

2. Does Section 16.14 apply to the existing situation or do the facts bring this motion outside the 
intended scope of Section 16.14? 

3. If Section 16.14 does apply, is this a case of special or exceptional circumstances which warrant 
further debate? 

Preliminary Matters. 

#1  Is the motion actually an amendment to the original motion or is it a replacement motion because 
it is substantially different in scope and purpose from the original motion? 

The original motions basically authorized Patrick Draper as CAO to initiate a lawsuit for defamation and 
determined that the City would pay the legal fees incurred by Patrick Draper and that the city would also 
recoup any potential awards from the defendant (Hennigar, John doe, Abc corp & Crouse).  The original 
motion made no express mention of paying Costs should they be awarded against the Plaintiff (Draper), 
no express mention of paying damages in the event of a Counterclaim or Collateral lawsuit was 
instituted by the Defendant.  Costs and potential damages against the Plaintiff cannot be said to have 
been considered part of the original motion because at that time neither was considered either 
probable or possible.  These possibilities were never discussed and hence cannot be considered part of 
the original motion. 
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The motion which has now been tabled for debate expressly deals with both the possibility of Costs 
being awarded against the Plaintiff and the possibility of damages arising in favour of the defendant.  
Hence, it is suggested, that the second motion is sufficiently different in purpose and scope that it is 
unreasonable to consider it an “amendment” when, in fact, it sets a completely distinct path of action 
for Council in relation to the financing of this lawsuit. 

 

#2  Does Section 16.14 apply to the existing situation or do the facts bring this motion outside the 
intended scope of Section 16.14? 

Pursuant to the Rules of Procedure, at least one year must elapse before a defeated motion can again 
be brought onto the table for discussion and debate.1  Section 16.14 provides that if a motion is 
successful it cannot be brought forward for amendment unless there are special or extraordinary 
circumstance.2  What the rules do not specifically deal with is the situation in which a motion has passed 
and then 12 or more months elapse and a motion dealing with the same matter is brought on to the 
table.  It is suggested that, although not expressly provided for by the Procedure Bylaw, it was intended 
that where 12 months elapse between the 1st. and 2nd. Motions that Section 16.14 does not apply. 

Council amends all types of motions after one year has elapsed without the necessity of proving “special 
or exceptional circumstances.”   We amend the tax rates and a whole host of other motions without 
providing written justification for so doing after the lapse of 12 month.  Interpreting Section 16.14 as 
suggested by the Administration is going to provide a whole host of problems for Council in the future 
which are not necessary providing Section 16.14 is interpreted to apply only to amendments occurring 
within 12 months of the original motion.  It would mean, in effect, that almost every legislative change 
that is envisaged when there is a current provision in place, would require written justification 

In the current situation the original motion was passed on July 14. 2014.  A period in excess of 12 
months have elapsed before this new motion was tabled.  Interpreting the Rules of procedure as 
suggested by the Administration, would tremendously hamstring and limit the flexibility of Council. 
Hence, it is suggested that it is neither necessary nor advisable to follow a procedure which requires the 
mover to establish special or extraordinary circumstances exist to justify considering whether or not to 
amend the motion when 12 month have elapsed between motions. 

#3 If Section 16.14 does apply, is this a case of special or exceptional circumstances which warrant 
further debate? 

                                                           
1 See: 16.12 If a motion fails, the same motion shall not be renewed unless: a. a general municipal election has 
been held; or b. one year has passed since the date that the motion was defeated. 

2 See: “16.14 If a motion succeeds, a councillor may introduce a motion calling on council to rescind 
the motion or amend a motion previously adopted provided that the councillor sets out in writing 
what special or exceptional circumstances warrant further debate.” 
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Alternatively, if this motion is, in law, classified as an amendment motion, the initial question is this: 
what is meant by “special or exceptional circumstances.”?  The word “special” in this context would, it is 
suggested mean “surpassing what is common, usual or expected”3 or as defined by Websters 
Encylopedic Unabridged Dictionary it means “distinguished or different from what is ordinary or usual.”4  
The word “Exceptional”, in turn, means “forming an exception or unusual instance, unusual extra- 
ordinary.5 

Giving the words “special or exceptional circumstances” the foregoing meanings, it would seem that the 
party proposing to amend a motion which has been passed would have to establish that the 
circumstances have surpassed what is common, unusual, or expected  OR the new circumstances are 
unusual and extra-ordinary.  

In order to determine as to whether there are “special or exceptional circumstances” it is first necessary 
to consider the circumstances, as Council understood them, at the time of the passing of the motion to 
finance Mr. Draper’s lawsuit.  During the discussion in which Council was asked to fund this lawsuit 
several representations were made to Council, including: 

1. The identification of this anonymous blogger would be resolved quickly and expeditiously; 
2. The statements on the blog were clearly defamatory of the City and the CAO, Patrick Draper. 
3. This lawsuit would be a summary matter in which the Defendant would quickly capitulate as 

he/she had no valid defence to a Claim of Defamation. 
4. The suggestion was that there was no possibility of a Counterclaim because the Defendant had 

no grounds for issuing a Counterclaim or collateral Statement of Claim. 
5. Once the Defendant sued for settlement, Mr. Draper would accept the sum, which would then 

be transferred to the City to re-imburse the City for handling the legal costs. 
6. There was no suggestion that the Mayor could become entangled in this lawsuit because at the 

time we were not notified that he had any involvement in the matter. 

It was based on the suggestion that this was a clear cut lawsuit which would proceed summarily to an 
expeditious judgement that induced the majority of Council to pass a motion to fund the legal costs of 
the Draper lawsuit. 

Of course, we are now well aware that the circumstances turned out to be markedly different from the 
assumptions which were made at the time of making the motion to finance the Draper lawsuit.  Those 
matters which turned out to be markedly different can be enumerated as follows: 

1. The anonymous blogger was not quickly identified and has not been conclusively identified to 
this date.  The facts are: 

a. One defendant , Richard Stringham, established that he was wrongly named as a 
Defendant and the action against him had to be discontinued; and 

b. The remaining named Defendant, Gord Hennigar has denied any involvement with the 
website in question and has stated under Oath that he had no involvement with the 

                                                           
3 See:  Wordweb Dictionary  
4 See Websters Encylopedic Unabridged Dictionary of the English Language, Portland House, 1989 Ed. 
5 Supra 
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website and has been cross examined on that Affidavit.  The fact that the Court record 
shows no filed Counter Affidavit by Draper and the transcript of the Hennigar cross-
examination remains unfiled suggests strongly that at this time the Plaintiff has no 
compelling evidence to tie Mr. Hennigar to the Website. 

2. The original information upon which Council was relying when they passed the motion to fund 
the lawsuit was that the statements were clearly defamatory but it now seems clear that it is 
very debatable whether anything plead in the Statement of Claim is in law defamatory.  Mr. 
Draper is a high level public official and therefore the defence of “fair comment” can be raised in 
relation to each and every one of the statements alleged to be defamatory. The suggestion that 
this action was one in which the Defendant had grounds to oppose this Claim were not known 
by Council at the time they passed this motion and it is obvious that the circumstances are both 
substantially different, unusual, and unexpected.   

3. The understanding at the time of passing the original motion that this was a summary matter 
and not capable of any viable defence is now known to clearly be not the case.  The Defendant 
has plead that (a) he had nothing to do with the production of this website, and (b) the 
distribution of information to the Gazette about the website was not done by him but rather 
done by the Mayor or his agents.  (see: the Third Party Claim)  Consequently it is now apparent 
that the original assumptions have proven to be incorrect as there has been an extraordinary 
change in the circumstances. 

4. At the time of passing of the original motion to fund this lawsuit, the idea that the Defendant 
would have a possible Counterclaim against the Plaintiff or that Damages could be awarded 
against the Plaintiff was completely discounted.  However, it now becomes clear that both of 
these situations are clearly possible.  The Defendant has brought a Chambers Application to 
have this lawsuit dismissed against him on the grounds that he is not the appropriate 
Defendant.  If that Summary Dismissal Application is successful, then it is possible and likely that 
the Defendant will sue the Plaintiff for this inappropriate prosecution.  Further, if he wins his 
Chambers application there would probably be Costs awarded against the Plaintiff.  At the time 
the original motion was passed, none of these circumstances were known but now that they are 
known possibilities they represent a fundamental and extra-ordinary change in the 
circumstances. 

5. The original suggestion upon which Council relied in passing the original motion namely; that 
the Defendant would plead for a settlement to avoid further litigation, are now obviously 
without foundation in fact.  The Defendant has filed a defence: the Plaintiff (Draper)has not 
even filed an Affidavit providing evidence that Mr. Hennigar is the right defendant, and 
summary settlement seems out of the question.  Consequently, it is not possible for anyone to 
say with certainty as to what the total legal costs and damages could be as this case could take 
years to wind through the Courts.  The fact that there is now reason to believe that the 
Defendant could file a counter claim means that there has been a fundamental and 
extraordinary change in the circumstances since this matter originally was considered by 
Council. 

6. Finally, at the time the first motion was approved, there was absolutely no suggestion that the 
Mayor would become entangled in this law suit as a Third Party.  This facet of the lawsuit is 
clearly both an unusual and exceptional circumstance.  It was not contemplated at the time 
Council originally agreed to fund this lawsuit.  This factor alone is sufficient to establish special 
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and exceptional circumstance to justify Council revisiting the original decision and passing a new 
motion to take into account the dramatically changed circumstances. 

Conclusions 

It would seem clear that the motion is so different in purpose and scope that it should not be considered 
an amendment and therefore is not subject to section 16.14 of the Procedure Bylaw.  Alternatively, if it 
is, in law, an amendment then it is suggested that it is an amendment which is occurring in excess of 12 
months from the date of the original motion and therefore section 16.14 does not apply to this motion.  
In the further alternative, if section 16.14 does apply to this motion there is such a dramatic change in 
circumstances that this written memorandum constitutes compliance with section 16.14. of the 
Procedure By-law. 

Finally it should be noted that on a careful reading of Section 16.14 of the Procedure By-law it simply 
requires a Councillor to submit “what special or exceptional circumstances warrant further debate.”  
The Procedural By-law does not say that these reasons are to be viewed by the rest of council to 
determine whether or not on some “objective criteria” they are special or exception circumstances.  The 
By-law simply requires the Councillor to submit in writing his subjective reasons why he considers there 
are special or exceptional circumstances to debate his motion.  Since I have submitted my written 
reasons herewith, the provisions of Section 16.14 have been complied with and the motion should 
proceed to discussion and brought to a vote. 
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Administrative Backgrounder 
(Lawsuit Funding) 

 
On October 19, 2015 Councillor MacKay provided notice in accordance with 
Section 23 of Procedure Bylaw 35/2009 that he intended to bring forward the 
following motion:  
 
“I move that the agreement to fund the lawsuit between Patrick Draper, John 
Doe, ABC corporation, Gord Hennigar, Richard Stringham and Nolan Crouse be 
modified to limit the cities funding to a maximum of $20,000 from the current 
arrangement of unlimited funding. After this point each party involved will pay 
their own costs and damages, the city will no longer request any potential awards 
from the city manager and he will be free to collect whatever damages are 
awarded if there are any. 
 
Further to this the city should reaffirm its indemnity from any damages or costs 
that arise from this lawsuit. These risks were never agreed to by the city and 
should be the sole responsibility of the city manager and the respective parties to 
pay for.” 
 
 
BACKGROUND: 
 
On July 14, 2014 Council approved the following: 
 
1. That Council support the City Manager in the defense of his personal and 

professional reputation. 
 

2. That Council authorize the City Manager to commence personal legal action 
against the author(s) of and/or contributors to the Third Floor News blog 
site. 
 

3. That the legal action commenced by the City Manager against the author(s) 
of and/or contributors to the Third Floor News blog site be funded from the 
Stabilization Reserve. 

 
4. That Council approve the City Manager’s proposal to donate all financial 

proceeds from this legal action to the City and that any funds be paid into 
the stabilization reserve to offset the legal costs. 

 
The motion provided by Councillor MacKay refers to Nolan Crouse however; Mr. 
Crouse is not a part of the motions that was approved by Council in July 2104. 
 
The legal action against the authors and creators of the Third Floor News 
website is still in process through the legal system.  Approximately $24,976 has 
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been incurred in legal expenses up to September 2015, funded from the 
Stabilization Reserve. 
 
At this time, it is recommended that the motion before Council be deferred until 
Q1 2016, at a date determined by Agenda Committee.  There are certain 
developments in the lawsuit that need to be allowed to run their course over the 
next few months.  It is anticipated that legal expenses would not be significant in 
the interim. 
 
If, however, Council wishes to deal with this motion, there are necessary 
legislative steps outlined in section 16.14 of the Procedure Bylaw that must be 
followed.  As this proposed motion is essentially a motion to “amend a motion 
previously adopted” Council may consider the motion “provided that the 
councillor sets out in writing what special or exceptional circumstances warrant 
further debate”.   
 
Also, section 16.16 of the Procedure Bylaw states “A motion to rescind, renew or 
amend a motion previously adopted may not be introduced where the vote on the 
original motion has caused an irrevocable action”.  The proposed motion would 
limit funding related to this matter to $20,000, and authorized expenditures have 
already exceeded that amount.  Funds legally expended for services provided to 
date cannot be “un-spent” and therefore these expenditures should be 
considered irrevocable actions. 
 
If Council reverses a previous decision and approves the proposed motion from 
Councillor MacKay, there is a risk that the City of St. Albert could be perceived as 
interfering in the legal process and attempting to protect those responsible for the 
defamation against Patrick Draper. 
 
On the second part of the notice of motion, regarding the city reaffirming its 
indemnity, the following comment is provided by the City of St. Albert Solicitor: 
 
A reaffirmation by its very nature requires an affirmation.  In its initial motion(s) 
regarding the proposed Patrick Draper claim, Council did not affirm or declare 
that the City is entitled to some sort of indemnity from damages or costs and 
certainly, with respect to Patrick Draper, Council implied the opposite through its 
commitment to fund the claim. 
 
The third party claim against Mayor Crouse is covered by insurance.  The 
likelihood that the City will incur damages or costs related to that claim is remote. 
 
 
 
Report Date  November 2, 2015 
Committee/Department City Manager’s Office 
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